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A young man on his way home from a night on the town wanders around underneath

a streetlight. He is seen by a policeman who approaches the young man and asks,
“What are you doing?”

The young man replies, “I'm looking for my wallet”.

The policeman asks, “Where did you lose it?”

The young man replies, “About two blocks back”.

Confused the policeman then asks, “So why are you looking for it here?”
The young man looks at the policeman and says, “Because there’s light”.
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CHAPTER 1: terra nullius SOCIAL PoLicy

Over the last twenty-five years, Aboriginal affairs have been the recipient of
substantial monetary assistance from the public purse. Throughout this period,
programs designed to redress social and economic disparities between black and white
Australians have been initiated by federal, state and territory governments. In
conjunction with these strategies, new arrangements of Aboriginal representation to
all levels of government and their agents have also evolved. As a result of these
changing administrative relationships, the Aboriginal role has emerged from that of
isolated recipient of bureaucratic process to intimate participation with decision-

making responsibilities in the administration itself.

This continuing, albeit gradual process of review in the administration of Aboriginal
affairs, has led to major administrative reforms and efforts. In more recent times
these include National Park Joint Management Committees, establishment of the
Aboriginal and Torres Strait Islander Commission, the Royal Commission into
Aboriginal Deaths in Custody, the National Inquiry into the Separation of Aboriginal
and Torres Strait Islander Children from their Families and Reconciliation. With
some pressure from the international community, these measures reflect changing
societal values and responsiveness to the aspirations and roles that Aboriginal people

are demanding for themselves.

Despite this attention, the repertoire of social ills confronting Aboriginal people still
mirror those of the past compounded by the addition of many ‘contemporary’ issues.

This situation has led to frequent reviews of programs, structures and policy platforms
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articulated by governments at all levels in their collective response to the ‘Aboriginal’
problem. However, how have these reviews contributed towards understanding past
and current initiatives? The continuing shortfall in policy outcomes would indicate
that very little has been learnt. John Hewson summed up this disillusionment,
In the past 15 years the Government has probably spent $17-18 billion. Yet
the improvement in Aboriginal health, education, housing and employment
has fallen way short of reasonable expectation. Although there have been
audits of some programs, of ATSIC and of some Land Councils, there has not
been a satisfactory explanation as to why, that’s to the satisfaction of both
Aboriginal and non-Aboriginal Australians.'
Such comments, of course, are not surprising given the diverse range of opinions
amongst ‘interested stakeholders’, Aboriginal people included, about how to alleviate
popular descriptions of ‘Aboriginal disadvantage’, welfare dependency and
underlying issues as described by the Royal Commission into Aboriginal Deaths in
Custody. Collectively, attempts to understand the reasons for policy failings have
developed around notions of inadequate resources, poor administrative practice or the
imposition of multi-layered administrative controls of accountability to government.
More recently, self-determination is being questioned as a failing policy and welfare
dependency has re-emerged. But does the collective content of these arguments
enhance the understanding of issues confronting Aboriginal people and the apparent
lack of success by public policy responses to them? Or do they more accurately

reflect re-runs of the same ideological statements from both the Right, and the Left as

well as the security and comfort in their own ‘feel good’ rhetoric?

In this dissertation I argue that Australia’s administration of Aboriginal Affairs since

' Hewson, J. “Take the thorny road to reconciliation”, Financial Review, 23" October 1998 p.41



1897 has operated from a premise of non-recognition under policies of assimilation.
The term I use to describe this administration is ferra nullius social policy. The term
refers to the context in which Aboriginal people and issues confronting them are
considered. I demonstrate that the values that ground Australian political culture,
institutions and administrative structures consider Aboriginal people in an ‘all
australian’ context, rather than a context that recognises their status as Aboriginal
people. From this premise, I analyse the application of terra nullius in administrative

practices to refer to the subject of the phrase, the “no-one”.

In the administrative application of terra nullius social policy, it is argued and
demonstrated that government initiatives have merely undergone technical
adjustments designed to retain assimilationist practices, rather than advance the
recognition of Aboriginal people in Australia as Aboriginal people. Under the ‘flat
iron” of Australian egalitarianism, the rhetoric of equality and ‘all australians’ has
persistently circumscribed the relationship between Aboriginal and non-Aboriginal
people. In terms of agenda and policy, non-Aboriginal values, perspectives and
assumptions dominate and control the power of definition. This domination has
characterised Aboriginal relations with the state through the colonial experience,
federation and contemporary practices. However, the most significant ‘change’ in this
relationship is the co-optation of Aboriginal people into non-Aboriginal
administrative structures on the assumption that such mechanisms can adequately

accommodate Aboriginal rights and interests.

Since the 1970s the experience in Aboriginal affairs has been to gradually maximise

the participation of Aboriginal people into mainstream administrative structures. This



participation has modeled new approaches not only in the way Aboriginal interests are
mobilised amongst themselves, but also to government. With this practice the onus
for change falls upon Aboriginal people. The fixed element in this approach is that
institutions in which Aboriginal people are encouraged to participate do not
structurally change. That is, the values, which underlie the design and determine the
outcomes of these structures, have been retained. Any administrative adjustments
adapted to accommodate new participatory arrangements are purely technical. At the
end of it all, Aboriginal people are still dealing with institutions and processes that are
imposed. Not only are these institutions and processes inadequate to Aboriginal
culture and experience, they perpetuate the process of colonisation. The mechanism
through which this domination is currently maintained is the participatory fora of a
managerialist model of public administration. Although these fora represent a shift
from an earlier model, which operated in a context of conflict, to a model that now
operates in a context of ‘consensus’, the administrative practice of terra nullius in

social policy prevails.

These processes are consistent with models identified by Boldt as practices of both
institutional and internal assimilation.> The intention of these models is to process
Aboriginal people through the application and operation of mainstream administrative
institutions. It involves the establishment of Aboriginal organisations and forums,
which are seen by government agencies to represent the views and concerns of
Aboriginal people about specific issues. The participation of Aboriginal people in
these structures primarily serves to legitimate bureaucratic involvement in Aboriginal

communities. A secondary element is that such participation confirms the

2 Boldt, M. Governments in conflict?: provinces and Indian nations in Canada, University of Toronto
Press, Toronto. 1988




appropriateness and acceptance by Aboriginal people that such frameworks can assist

in the positive promotion of Aboriginal interests.

The reality of these impositions is that they polarise the Aboriginal community to
ensure easier access for governments and their agents to manage Aboriginal issues.
They implant white middle management structures between governments and
Aboriginal communities thus serving to establish an agency’s own set of ‘experts’, a

trend in Aboriginal involvement with bureaucracies since the Whitlam Government.

Government

5
0

Community

It is a process that can be described as an ‘“unholy trinity’; an agenda that aims to
control, contain and manage Aboriginal affairs. It can be concluded then, that
processes which set out to establish middle management structures to serve the
functional interests of funding agencies, only succeed in establishing an Aboriginal
polity which they can identify, because they do not understand the one that already

exists.

Kwame Dawes speaking out about cultural appropriation in relation to funding

agencies that provide support to artists in Canada comments;

This mainstream network of funding agencies persists with a conservatism that
shies from any fundamental philosophical or structural change, opting instead
for a mechanism that is able to absorb new ideas and new ways of approaching
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certain issues within the already existing structure. And herein lies the reality
that non-white peoples are in no way gaining a significant power base in these
organisations. The fact is that the hierarchical structures continues to produce
and implement policies that suit its own interests while using tried and proven
strategies of divide and conquer to disarm the call for fundamental change that
is coming from non-white groups all over the country, and from the non-white
individuals who are coopted into the system.’
By using their ‘experts’, funding agencies do not feel the need to consult with the

community at large. They can legitimate their involvement and accountability needs

by consulting with middle management structures they themselves have established.

Aboriginal people, who are now mediators of this new model, then impose the
rhetorical assumptions and definitions of government upon Aboriginal communities.
This evolution is described as internal assimilation, where the definitions and
characteristics of Aboriginal people, so often described from a white perspective, are
being imposed by Aboriginal people themselves. This is the modern expression of
terra nullius. The benefit of this practice is that it insulates government by providing
an effective shield from the scrutiny and demands of Aboriginal people on the outer
of this interface. In so doing, a buffer between Aboriginal people and government is
established. This strategy has been successful in establishing an effective ‘comfort
zone’ created by a public relations exercise under the guise of Aboriginal
empowerment. Although this public image of government ‘isolation’ and ‘non-
interference’ provides a powerful symbolic image, its reality however is

assimilationist, a means of consolidating the myth of terra nullius.

In the application of participatory models, Aboriginal input is limited not by default,

but by design. Aboriginal input is limited because representation must be consistent

3 “Re-Appropriating Cultural Appropriation”, Fuse Magazine. Vol. 16 No. 5 & 6, Summer 1993 p.8
9



with the parameters in which these mechanisms operate. This is ‘censorship’ at
source because the context in which representation occurs cannot receive and

articulate the voice of Aboriginal autonomy.

governmeny Aboriginal
people

Aboriginal participation in non-Aboriginal jurisdictions

This fact alone is a clear indication that the authority managing these processes exists
at a higher level than that of the participants. Despite this acknowledged deficiency,
often described in statements such as: ‘they still don’t listen’, Aboriginal
representation continues to utilise these processes to promote the interests of
Aboriginal people. These measures of containment exist in the form of legislative
frameworks that drive the operations of such fora. The establishment of the
Aboriginal and Torres Strait Islander Commission, Aboriginal Justice Advisory
Committees, and National Park Joint Management Committees are not intended to
legitimate Aboriginal knowledge and values, rather, they are designed to impose the
image of the ‘other’. The voice of Aboriginal people operating in these fora does not
reflect the voice that speaks from the position of Aboriginal autonomy, but from the

voice of the prompter.

Because the emphasis of critique and accountability is situated in the application of

practice and not in the location of context, questioning the values underpinning

10



Australia’s political and administrative institutions is non-existent in the explanation
for failed policy. Consequently, problem identification processes and evaluation
methods utilised by administrative practices have failed to recognise that values
promote assumptions. These assumptions not only influence how we understand
problems but how we then approach searching for a solution. In other words, values

provide a context for the explanation of the social fabric.

Political culture and political institutions reinforce these explanations. Galligan

describes political culture as

encompassing the set of shared ideas, assumptions, preferences and customs
that are usually taken for granted in a political system but are essential to its
operation. Political culture is reflected in the design and functioning of
political institutions, and is a significant factor in accounting for political
habits and rhetoric.’

The exclusion of values in determining ‘problems’ and in the evaluation of public
policy efforts, contrasts with the findings of the Royal Commission into Aboriginal
Deaths in Custody
...it is deceptive indeed to assume that ‘colonial Australia’ ended with the
coming of the twentieth century, or that successful British settlement meant

the end of ‘colonialistic’ relations between Aboriginal people and non-
Aboriginal people. These relations were entrenched not only by acts of

dispossession but also by a wide variety of ideas, beliefs, and economic, legal,

political and social structures which institutionalized and perpetuated them.’

This description by the Royal Commission illustrates the structural deficiencies in

mainstream institutions to issues confronting Aboriginal people. The comments

* Galligan, B. “Political Culture and institutional design” Towards an Australian Bill of Rights, (ed)
Phillip Alston Centre for International and Public Law, Australian National University Canberra and
the Human Rights and Equal Opportunity Commission Sydney. 1994 p.58

5 Royal Commission into Aboriginal Deaths in Custody, 1991, Vol. 2 Ch.10 p.5
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explicitly relate structures to values. That is, the cultural assumptions and values that

direct a particular view of society predicate institutions.

According to the Royal Commission, past policies in Aboriginal affairs were
premised by the belief that is was appropriate to confer mainstream values upon
Aboriginal people. It is unfortunate however, that these views are expressed in the
past tense. Unfortunate, because such views promote the assumption that the values,
which shaped past Australian legal, political and social structures, are not currently
reinforced in contemporary institutions. This is a misconception. The promotion of
egalitarianism in white Australian culture is not a contemporary phenomenon. As a
value to preserve and protect it is well embedded in Australian political thought.
Despite its ageing influence it is just as prominent now as it was in shaping Australia
federation. To think of values purely in the linear measurements described by the
Royal Commission, produces a common flaw in current evaluation and problem-
identification processes. That is, in the attempt to find solutions to the range of issues
confronting Aboriginal people, there is a tendency to respond to the symbolic image

represented by these values rather than the context in which they are played out.

Clearly then, attention to the procedural mechanisms of program delivery will offer
little assistance to redressing these structural deficiencies. However, this focus is very
effective at directing responses towards symptoms rather than causes. Current
evaluation and problem-identification practices consider Australian political culture
an irrelevant influence in the methods used to identify problems, propose solutions

and evaluate policy outcomes in Aboriginal Affairs. On the contrary, the values that
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shape this culture are an integral point of reference that is excluded in such exercises.

The Royal Commission into Aboriginal Deaths in Custody articulated such a
framework. The Royal Commission identified the systemic influences shaping
contemporary Aboriginal circumstance by providing an overview of Australia’s
administration in Aboriginal Affairs. This overview placed particular emphasis on
causality and structural characteristics. The Royal Commission concluded that
independent issues such as unemployment, land, substance abuse and education were
all inter-related and that no one particular issue held a determining influence in

shaping contemporary circumstances for Aboriginal people in Australia.’

To understand the systemic influences, there is a need to identify how these issues are
inter-related and how such influences are maintained. The Royal Commission
recognised these influences as products of assimilationist policies, which in turn were
products of an historical process of disempowerment. This process of
disempowerment is a product of non-recognition by colonial and Australian
Governments at both Commonwealth and State levels to recognise Aboriginal people

as Aboriginal people and respond to Aboriginal needs and issues within this context.

Disempowerment

Non-recognition: eg. terra nullius

@
bstance
abuse

6 Royal Commission into Aboriginal Deaths in Custody, 1991 Vol.4 Ch. 26 p. 3

Assimilation

cultural
heritage
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It is these aspects which the Royal Commission identifies as systemic influences.

The great lesson that stands out is that non-Aboriginals who currently hold
virtually all the power in dealing with Aboriginals, have to give up the usually
well-intentioned efforts to do things for or to Aboriginals, to give up the
assumption that they know what is best for Aboriginals...who have to be led,
educated, manipulated and re-shaped into the image of the dominant
community. Instead Aboriginals must be recognised for what they are, a
people in their own right with their own culture, history, values. ..’

This connection between structural deficiencies and values should be paramount in
the evaluation of public policy in Aboriginal affairs. Australia’s political and
administrative structures are themselves products of design to ensure that specific
outcomes are produced. These outcomes are determined by the values that shape
Australian political culture. To alter the structures that Aboriginal people are
encouraged to participate in, requires more than just a change in process, procedure,
regulation or legislation. Fundamentally, it requires a change in the context in which
Aboriginal people and the issues impacting upon them are viewed. These views were
expressed by Justice Mathews in the 1996 Report to Senator John Herron regarding
the Hindmarsh application for protection, which comments;
The events precipitated by the bridge proposal have thus far revealed many
deficiencies in Commonwealth laws designed to preserve and protect areas
and objects of traditional Aboriginal significance...Some are attributable to
poor drafting of the legislation...However the most pervasive of the
deficiencies is much more difficult to rectify than a piece of legislation. It
reflects the fundamental differences between the introduced common law
system and the legal system of the indigenous oral culture. This latest episode
in the Hindmarsh Island bridge saga has provided graphic illustration as to

how little our apparently beneficial heritage legislation has accommodated to
the realities of Aboriginal culture.®

7

Royal Commission into Aboriginal Deaths in Custody Regional Report on Inquiry in New South
Wales, Victoria and Tasmania, 1991. p. 29

¥ Commonwealth Hindmarsh Island Report, 27" June 1996 p.1
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It is the nature of the relationship between Aboriginal people and government that
requires evaluation not just the mechanisms of participatory models that sustain
existing and past practices. In particular, the frames of reference used to identify ‘the
problem’, as identified by the Royal Commission into Aboriginal Deaths in Custody,
requires further consideration. Despite experience and many official government
reports, it would appear that the confusion surrounding the differentiation between
causes and symptoms still remains. Fundamentally, mainstream methods of policy
analysis have neglected to question the values that underpin Australia’s political and
administrative institutions. In 1992 the legal fiction of terra nullius was buried by the
Australian High Court in relation to land and settlement. Unfortunately, Australia's
political institutions, administrative structures and practices in Aboriginal affairs have

been unable to lose that history in social policy.
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CHAPTER 2: PoLicy EVALUATION

Values are like marked trails in the wilderness. Afraid of getting lost, we often
neglect to take the less-travelled road and then tend to forget that someone did
the marking for us, thus implanting his or her ideas as to what was worth
exploring, at what effort and risk®
The process of Reconciliation is attempting to promote a whole new approach to the
way in which we view the past and present relationships between Aboriginal and non-
Aboriginal Australians. It is a process supported by the Australian government,
which passed The Council for Aboriginal Reconciliation Act in 1991. Bill
Hollingsworth described this process as consisting of three basic elements: to
encourage people to understand and reassess the past, to dissolve prejudice and

arrogance by educating Australians about Aboriginal culture and achievements, and to

bring about an understanding of the unique position of Aboriginal and Torres Strait
Islander peoples as the Aboriginal peoples of Australia.'® But by whose philosophies

of recognition and equity is this new perspective to be framed? Is Australia sincere as
a nation to recognise Aboriginal people as Aboriginal people, or is it just a ‘feel good’

exercise for mainstream Australia?

Since the re-election of the Howard Government in 1999 there have been frequent
public commitments affirming the process of reconciliation. These commitments
encompass an acknowledgment of mistakes colonial and Australian governments have
made in responding to issues impacting upon Aboriginal people. As commented by

various Ministers, these mistakes are framed in an historical context that situates

’ Dery, D. Problem Definition in Policy Analysis, University Press of Kansas, 1984, p.116
' Hollingsworth, B. “Self-Determination and Reconciliation” in Aboriginal Self-determination in
Australia (ed) Christine Fletcher Aboriginal Studies Press Canberra 1994 p. 57
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‘mistakes’ to the early periods of dispossession and marginalisation that occurred. As
commented by Senator John Herron, ‘you’ve got to put the past behind you’. '' Such
attitudes conflict with the theory of public policy evaluation. If the intention of public
policy evaluation is the improvement of policymaking, then an understanding of how

. . 12
the present was created is essential.

The process of evaluation plays a vital role within the public policy cycle. Primarily,
the overall effect of the evaluation stage is to ensure government accountability by
analysing the effectiveness of government policy. This enables government to study
whether or not a particular policy is meeting its stated objectives. That is, government
and the public may be placed in a position to examine, and possibly confirm, whether

the policy strategies are consistent with the policy objectives.

However, the importance of evaluation is not limited to reporting on the impact of
policy. Recommendations that may result from the evaluation stage have influence
upon other stages within the public policy cycle such as problem identification, policy
formulation and policy implementation. Evaluation can have this effect because it
operates and introduces another perspective, that is, praxis. The evaluation stage
addresses the working reality of a policy as it flows through the machinery of
government, reaches the target group and assesses the effects of that policy on the

particular group.

' McCabe, H. “Heron vows to never say sorry”, The Daily Telegraph, 23" October 1998, p. 2
12 Anderson, C.W. “Political Philosophy, Practical Reason, and Policy Analysis” in Confronting Values
in Policy Analysis, (eds) Frank Fischer & John Forester, Sage Publications. 1987 p.22
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Critical to the evaluation process is the distinction between policy outputs and policy
impact. Policy outputs relate to the observable indicators of what it is that
governments do. Policy impact refers to the extent to which a policy output has
accomplished its stipulated goals."> Consequently, interrelated methods of evaluation

research have emerged from this distinction.

To successfully contribute in the public policy cycle, evaluation activities must be
organised around the four questions of what, how, when and by whom evaluation
should be conducted.'* However, even before commencing evaluation activities, it is
important to remove as many assumptions as possible from the process. A prevailing
myth among many laypersons is that once government sets its mind to do something
and allocates sufficient funds, its goals will be achieved - at least in great part."’

Assumptions must first be identified as assumptions.

Such an opportunity exists in policy evaluation. Policy evaluation attempts to assess
the impact of a program or policy on the problem.'® May describes this method as
policy learning. '” As argued by Howlett and Ramish, the greatest benefit of policy
evaluation is not the direct results that it generates but the process of policy learning

that accompanies it. ¥ Nachmias argues,

At the heart of all policy evaluation research activities is the idea of causality;

13 Nachmias, D. Public Policy Evaluation Approaches and Methods, St Martins Press New York 1979
' Hasan, A. “Evaluation Of Employment, Training And Social Programmes: An Overview Of Issues”,
in Evaluating Labour Market And Social Programmes, OECD Paris 1991.

15 Nachmias, D. Public Policy Evaluation Approaches and Methods, St Martins Press New York 1979
p- 2

16 Bridgman, P. &Davis, G. Australian Policy Handbook, St Leonards: Allen & Unwin 1998 and
Bingham, R. & Felbinger, C. Evaluation in Practice: A Methodological Approach, Longman new York,
1989.

'” May, P. “Policy Learning and Failure” , Journal of Public Policy, Vol. 12 No.4 1992

8 Howlett, M. & Ramesh, M. Studying Public Policy: Policy Cycles and Policy Subsystems, Toronto:
Oxford University Press, 1995 p. 170
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that is, a policy is expected to produce a change in the target population in the

direction and of the magnitude intended by the policy makers."”
However, it should not be assumed that policy evaluation methods would expose
structural weaknesses if policy goals and objectives are maintained as the benchmark
for evaluation. Policy makers may learn that a certain program does or does not
achieve certain objectives, but how would this inform policy makers about the
adequacy of the objectives being pursued?*® While it may create opportunities for
changes relating to processes and people, structural impediments may be largely
ignored. Underpinning these assumptions is the methodology used to define the
problem. All policy analysis methodologies contain certain assumptions about what
issues are worth analyzing, what facts are important to look at, what the public good
consists of, and so on, and all of these assumptions result in giving a normative slant
to the final policy recommendations. To be clear, the argument here is not that
analysts may be personally biased but that the analytic methodologies themselves

21
arc.

Anderson argues that because policy analysis derives from political philosophy, it is
relativistic and contextual.” It is an argument consistent with Galligan’s description
of political culture and its influence in the design of administrative structures. To
further illustrate these two points, Australia’s political philosophy is grounded in a

liberal democratic tradition. The major political protagonists of this tradition are

19 Nachmias, D. Public Policy Evaluation Approaches and Methods, St Martins Press New York 1979
p. 7

* Dery, D. Problem Definition in Policy Analysis, University Press of Kansas, 1984, p. 115

2 Amy, D.J. “Can Policy Analysis Be Ethical”, in Confronting Values in Policy Analysis (eds) Fischer,
F. & Forester, J. Sage Publications 1987, p. 49

22 Anderson, C.W. “Political Philosphy, Practical Reason, and Policy Analysis” in Confronting Values
in Policy Analysis (eds) Fischer, F. & Forester, J. Sage Publications 1987, p. 26
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represented by the political Left and Right of Australian politics. Although the
various political parties in Australia present alternative reform models to redress the
‘Aboriginal problem’, these proposed reforms are limited by the liberal democratic

tradition that bound them.

The critical point here is the context within which problem definition occurs. If the
task of the policy analyst is to formulate the problem, the context within which this
formulation occurs impacts on the kinds of solutions proposed. While there are
differences and varied forms of policy analysis, these differences occur within a
shared philosophical context. This is consistent with open systems of policy analysis
where external influences or differences have opportunities for expression. That is, in
open systems it should always be possible to end up somewhere other than where one

began.”

Establishing this discourse is, however, problematic due to the many dimensions of
public administration. Esman discusses the multi-dimensional aspects of public
administration in influencing social, political and cultural perspectives within society
grouping them into major categories such as economic growth, equity, capacity, and
empowerment.”* These dimensions are consistent with the administrative theory of
Bjur and Zomorrodian.”® They define administrative theory as referring to the
conceptual descriptions of how the administrative system is organised, how functional

roles and relationships are defined within the institutions responsible for achieving

2 Amy, D.J. “Can Policy Analysis Be Ethical”, in Confronting Values in Policy Analysis (eds) Fischer,
F. & Forester, J. Sage Publications 1987, p. 42

24 Esman, M. Management Dimensions of Development: Perspectives and Strategies, Kumarian Press,
USA 1991

2 Bjur, W. & Zomorrodian, A. “Towards Indigenous Theories of Administration: An International
Perspective”, International Review of Administrative Sciences 52, No. 4 1986
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societal goals, and how people are engaged in such functions and relationships within

the organisation.

These descriptions are influenced by cultural assumptions that formulate a society’s
worldview. Esman promotes Western values of social justice, which are inseparable
from the ideals of equality of opportunity. To give these abstractions some substance
we need to ask: what does poverty look like? What does opportunity look like? Are
such ideals universal concepts that can be defined with substantial universal
agreement? External influences that are grounded in a context that situates Aboriginal
people in their culture and recognises them as Aboriginal people, can not be validated
by these systems. Aboriginal people do not share mainstream Australia’s
philosophical context when they articulate responses to issues that confront them as a

collective group.

If problem formulation is bound by the political context, does this formulation merely
restrict the range of choice? This is a question that Aboriginal people need to, but
rarely consider. That is, prescriptive options or incremental probability should not
frame such considerations. To do so further induces Aboriginal people to be
subservient to the reality of mainstream Australia and the values that shape this
reality. To define a problem is to choose what goals or values to aim at, what values
to sacrifice, what counts as a solution, and what kind of means to consider.”® The
existing power relationship between Aboriginal people and government and the
mechanisms used to sustain this relationship indicate that Aboriginal values, goals,

rights and interests are largely excluded from this critical phase of problem definition.

2 Dery, D. Problem Definition in Policy Analysis, University Press of Kansas, 1984, p.116
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As argued by Dery, if the conception of the problem is wrong, the solution to the
problem as conceived will not solve the problem, as it exists.”’ In a context framed by
Australian political culture, policy formulation simply provides the promotion of new

strategies for old ideas.

In raising key deficiencies in contemporary arguments used to explain consistent
policy failure, this paper examines existing problem definition processes. A common
aspect in these arguments is that the evaluation of failing policy performance in
Aboriginal affairs is restricted to processes within political and administrative
structures. This attention to process ignores the relationship between structures and
processes. That is, processes exist and operate within structures designed and
influenced by values. Whether they are political, administrative or legal, these
institutions reflect, reinforce and produce outcomes that are consistent with the white

Australian values upon which they are based.

This lack of attention to the values that shape and drive political and administrative
institutions diminishes not only the capacity to critically analyse the structures
themselves, but also, the capacity to understand the construction of problems; the
issues of causality. The repercussions of this blind spot in existing problem-
identification and evaluation exercises, is that structural deficiencies are excluded
from re-examination. That is, the intended outcomes of solutions currently offered to
Aboriginal people are accepted as appropriate. But when these solutions fail to
deliver the ‘expected change’ the problem is investigated at the level of

implementation. At this level, the only elements that can be changed are process and

2 Dery, D. Problem Definition in Policy Analysis, University Press of Kansas, 1984, p.4
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strategies.

Ackoff argues solutions to problems become obsolete even if the problems to which
they are addressed do not.”® Problem definition therefore needs to respond to the
structural deficiencies that shape and define a ‘problem’, rather than the symptoms
such deficiencies produce. This is a clear indication that the conceptions of problems
need to be considered at a level much deeper than the administrative process of

application where interventionist strategies can be initiated.

The emphasis for policy evaluation is therefore to shift the focus of evaluation activity
away from what a policy is doing, towards why the policy was activated. This
provides the opportunities for policy learning. May describes policy learning in two
forms, as instrumental learning and social policy learning. >’ Instrumental learning
focuses upon the implementation designs of policies and programs. Social policy
learning considers the social construction of policy problems. It is the area of social
policy learning that is of interest here. If we are to seriously evaluate the issue of
causality, then the processes used to identify the construction of social problems must

also be exposed to re-examination.

Fischer argues that changing such approaches moves the process of evaluation from
situational validation to systems - level vindication as a move from a first-to second-
order evaluation.”® In essence, the essential task is a reappraisal of the normative.
This approach is consistent with the arguments Amy presents for the inclusion of

ethics in policy analysis. In particular, the methodology associated with problem

28 cited in William M. Dunn, Public Policy Analysis, Prentice Hall, 1994 p. 141
* May, P. “Policy Learning and Failure” , Journal of Public Policy, Vol. 12 No.4 1992
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definition. Amy describes ethical analysis as involving the examination of clashing

. . 1
normative perspectives’ 2

Yet despite the efforts of Aboriginal and non-Aboriginal challenges to the Australian
normative in political discourses, public administrators have been reluctant to pursue
or encapsulate such a debate. Impeding such discussion is the persistence of

mainstream political and administrative institutions to consider Aboriginal people in

an ‘all australian’ context.

How then, have these values and dimensions been upheld and applied to Australia’s
public administration in Aboriginal affairs? It is evident that under utilitarian
practices, Aboriginal people in Australia are excluded from defining the values that
the political system and its instruments are charged to effect, while at the same time
Aboriginal people are ‘considered’ to be included in the acceptance of these values.
Consequently, Aboriginal people have been encouraged to adapt to programs and
administrative structures designed by non-Aboriginal perspectives. It is an approach
that has yielded few successes.

Adapting reform to indigenous needs had merely resulted in the adjustments of

techniques at the periphery. Western approaches should be more concerned

with ideology and thorough going societal changes not just management. *>
A recent challenge was clearly articulated by the Royal Commission into Aboriginal
Deaths in Custody. However, public policy in Aboriginal affairs has been unable to

meet this challenge on the normative. In fact, the Report itself contributes to this

3 Fischer, F. Evaluating Public Policy, Nelson-Hall Publishers. Chicago 1995 p. 59

3 Amy, D. J. “Can Policy Analysis be Ethical”, in Confronting Values in Policy Analysis, (eds) Frank
Fischer & John Forester, Sage Publications. 1987 p. 54

32 Caiden, G. Administrative Reform Comes of Age, Walter de Gruyter Berlin 1991 p. 58
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inactivity with a qualifying comment that suggests the problems confronting
Aboriginal people are not particular to Aboriginal people.*® Despite the earlier
description by Wooten on past government practices intent on conforming Aboriginal
people and the history associated with this intent, there is a clear intention to umbrella
Aboriginal and non-Aboriginal issues collectively. Consequently, causality becomes
irrelevant as an indicator for possible solutions. This situation reflects how policy
evaluation can be limited if confined to “expected changes” as argued by Nachmias.
It confines the understanding of issues to process, as identified by Caiden, and leads

to generalised comments grasping for answers.

The issues in understanding the social construction of problems, illustrates the efforts
yet to be achieved in public policy evaluation in relation to Aboriginal issues in
Australia. Current policy evaluation practices still confined themselves to
benchmarks set by the stated policy goals and objectives. As a result, governments
continue to promote policies that reflect mainstream values in the context of which
they are understood. That is, despite their values and intentions, they are bound by

the cultural assumptions of their intellectual context.*

What is a problem?

Foremost to understanding the social construction of problems, are the processes used
to determine what is a problem. A problem can be defined as a difference of
perspective. Perspectives are shaped by the values we hold. That is, values give us

our worldview. But values also provide solutions to ‘problems’ so that the balance of

33 Wooten, J. Royal Commission into Aboriginal Deaths in Custody: Regional Report on Inquiry in
New South Wales, Victoria and Tasmania, Australian Government Publishing Service. Canberra 1991

p. 26
3 Stokes, G. & Yardi, R. The Political Thought of C.D. Rowley (unpublished paper) 1998 p. 2
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the worldview can be restored. Solutions therefore require processes that legitimise
the values used to determine the ‘problem’. Aboriginal people are encouraged to
enter into this discourse, and we do on issues such as native title, substance abuse,
employment, cultural heritage and law and order. However, the values that this
discourse upholds are not Aboriginal, they belong to mainstream. Thus, the solutions
will not be, and cannot be Aboriginal solutions. Basically, what is being maintained
is a discourse of authenticity.”” It is a discourse that authenticates the values used to
determine the problem.

/ Values \

Processes Perspectives

N\ g

Solutions <« Problems

Consequently, existing practices seek the involvement of Aboriginal people into
structures and process that are directed by mainstream values. Although this may
reflect notions of procedural fairness within administrative practice, it does not equate
with a recognition of Aboriginal people as Aboriginal people. Such practices are
familiar with the process of institutional assimilation and further consolidate the myth

of terra nullius in administrative practice.

Operating in a political context framed by white Australian values, public
administration has become a tool of disempowerment and assimilation. The problem-
definition processes used by political and administrative institutions perpetuate

Aboriginal engagement on the periphery of issues through these participatory

3 Rose, D. B. “Histories and Rituals: Land Claims in the Territory”, in Indigenous Legal Issues,
Heather McRae, Garth Nettheim, Laura Beacroft. LBC Information Services, Second Edition. Sydney
1997 p.187
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management arrangements. This is a clear reflection of how problem structuring is
embedded in a political process where ‘the definition of alternatives is the supreme
instrument of power’.36 The formulation of a problem is heavily influenced by the
assumptions that different policy stakeholders-legislators, agency administrators,
business leaders, consumer groups bring to a given problem situation. In turn,
different formulations of the problem shape the ways that policy issues are defined.’’
But it is the way in which these formulations themselves are defined that requires

closer scrutiny from policy makers in Aboriginal affairs.

Existing methods of problem definition consider Aboriginal people and the issues
impacting upon them from the perspective of an ‘all australian’ context. Because this
politics of non-recognition places Aboriginal people within mainstream structures, the
historical process of dissmpowerment, referred to by the Royal Commission into
Aboriginal Deaths in Custody, is perpetuated. Assimilationist practices are also free
to dominate, operating as they do, within a discourse of authenticity. This discourse
has promoted the establishment of participatory models enabling institutional
assimilationist practices to occur and internal assimilation to emerge. For such
mechanisms to work effectively, the friction between causality and commonality of
social problems needs to be minimised. This has been achieved by locating issues
confronting Aboriginal people in a contemporary context to the extent that history
becomes irrelevant. In the business of providing solutions maybe there should be
more critical analysis in determining the problem. As argued by Dery, apparently it

takes more than ideas in order to change policy.*®

36 Schattschneider, E. E. The Semi sovereign People Holt, Rinehart and Winston, New York. 1960 p.68
37 William M. Dunn, Public Policy Analysis, Prentice Hall, 1994 p. 143
38 Dery, D. Problem Definition in Policy Analysis, University Press of Kansas, 1984, p.119
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CHAPTER 3: RECONSTRUCTING THE ABORIGINAL AUSTRALIAN

From the beginning of white invasion, the very category ‘Aborigine’ assisted in the
process of colonisation. By categorising Aboriginal people as a ‘primordial or
primitive other’, whites also asserted the superiority of their own collective European
identity.” Such conceptions provided part of the rationale for the dispossession and
removal of Aboriginal people from their lands, a violent attempt of elimination, and
the denial of their political rights.** Although much has been written by Aboriginal
and non-Aboriginal authors, about Aboriginal attempts to alter these conceptions, it
remains questionable if these descriptions have offered ‘real’, as opposed to
‘imagined’ insights, in articulating the relationships between Aboriginal and non-
Aboriginal Australia. What has been described and perceived as ‘real’ by these
authors, may in fact be a product about Aboriginal people, which was originally
constructed from the imagination of white Australians. Jack Davis wrote;
For the average Aboriginal today whether he is tribalised or not, life is one
continuous struggle. Although he pays his taxes, if he is a town or city dweller
the electric light and rental bills, he is at a distinct disadvantage because of his
inheritance of his Aboriginality from the White Man’s Past.*!
This inheritance has underpinned Aboriginal political movements from the 1930s to
the 1990s. In the 1930s such movements pursued their efforts on ‘similarities’ with
non-Aboriginal Australians. The primary issues for these writers was the widespread

denial of justice and equality, and the limited conceptions of Aboriginal identity upon

%9 Stokes, G. “Citizenship and Aboriginality: Two Conceptions of identity in Aboriginal Political
Thought” in The Politics of Identity in Australia, (ed) Geoffrey Stokes, Cambridge University Press
1997 p. 158

“ ibid

#! Stokes, G. “Citizenship and Aboriginality: Two Conceptions of identity in Aboriginal Political
Thought” in The Politics of Identity in Australia, (ed) Geoffrey Stokes, Cambridge University Press
1997 p. 165
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which state governments based their policies.** It was a political movement looking
for rights, that is citizenship, that could be bestowed. However, after the 1967
referendum, Aboriginal political movements situated themselves in the discourse of
‘difference’. The Aboriginal Tent Embassy, the Aboriginal flag and more recently,

native title, are examples of this expression.

But is this difference theirs or ours? Are we still relying upon the Aboriginality we
‘inherited” from the white man’s past to identify ourselves? The current
representation of Aboriginality, while speaking the rhetoric of ‘difference’, situates
Aboriginal people in the position of ‘other’. It is continually delivered from a position
of subordination to that of white Australia. That is, the ‘Aboriginal position’ is
presented in a way that has been influenced by the capacity and commitment of
government to recognise and respond to our assertions as Aboriginal people. As
discussed in the previous chapter, if the political reality has such an influence in
shaping Aboriginal positions then it seems highly unlikely that what is being proposed
is not, in a pure form, an Aboriginal position. Therefore, such pragmatic approaches
operating under the guise of assertions of ‘Aboriginality’ are in actual fact,
representations coming from within the discourse of the ‘other’. They represent a
movement not so much about the advancement of Aboriginality that has ownership,
authorship and authority in Aboriginal people themselves, but a movement that could

be described as false radicalism.

What is important here is the way in which we understand and promote our

*2 Stokes, G. “Citizenship and Aboriginality: Two Conceptions of identity in Aboriginal Political
Thought” in The Politics of Identity in Australia, (ed) Geoffrey Stokes, Cambridge University Press
1997 p. 160
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‘difference’. In particular, looking at ourselves from the point of view of our own
definition and authority. That is: as subjects. The discourse of ‘difference’ is
explicitly tied to the status of Aboriginal people as described by Michael Dodson,
...the fundamental rationale for current policies of social justice should not rest
on the past absence of rights or on plain citizenship entitlements. It should rest
on the special identity and entitlements of indigenous Australians by virtue of
our status as indigenous peoples.*
Unfortunately, our representations of ‘Aboriginality’ undermine the very status upon
which we articulate our difference because we place ourselves within their paradigms
of ‘object’ and ‘other’. For example, on principles of empowerment we continually
seek to have control and ownership of decision-making processes based on our status
as Aboriginal people. However, when we apply these principles we avail ourselves to
being involved in mainstream decision-making structures. When we do become
involved, we share our decision-making capacities; we have no control or ownership
over them. We continue to accept such outcomes largely because we have yet to fully
articulate ourselves outside of ‘their’ paradigms. Subsequently, all we really achieve
is to provide credibility to processes whose structural characteristics are influenced by

the discourse of the ‘other’.

Within these paradigms, Aboriginal participation is always promoted in the positive in
the belief that it is better to be involved in the process to ensure some input.

However, the limited influence of this input not only leads to a contamination of the
Aboriginal perspective, but it also serves to legitimise white Australian definitions

and processes of Aboriginality. If we continue to present a description of ourselves

* Dodson, P. “Public Administration of Aboriginal Affairs has not been Humane Enough” Canberra
Bulletin of Public Administration, No. 73 September 1993 p. 9
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that has been constructed in the discourse of the ‘other’, we only serve to legitimate

that discourse and our position within it.

As a people we need to develop approaches that enable us to value the gains of
Aboriginal participation in administrative arrangements. This requires a shift in
evaluation practices where the benchmarks are set not by white Australia, but by us.
Unfortunately, the articulation of our own Aboriginality outside of such descriptions
represents the developments we have yet to make. To do this successfully requires of
us an understanding of how modern practices of containment are articulated and
maintained by government. As Hart argues,
...new technological advances and the materialism it generated should not be
confused with a sea change in ideologies that suggest the colonised do not
endure the same oppressive regime as in the beginning, the middle or in the
present historical context. Postcolonialism merely represents another
calibration of politics that nomadically hunts and gathers inside the discursive
landscape established by colonialism and the dispossession of the invaded...**
Aboriginal people continually find themselves enmeshed in the terms of a debate with
regard to rights that exist above those entitlements found within citizenship, yet
governments respond with legislative frameworks of containment, operating through
processes that reduce the right to a right that is bestowed to Aboriginal people. Such
outcomes represent the difficulty we have in articulating a difference, which is ours.
Many, if not all of our current representations by Aboriginal political movements,
organisations and individuals, bring with them a heavy emphasis that describes an

Aboriginal position that situates itself as the ‘other’. This is a reactive measure to

existing practices that operates from within mainstream paradigms that allow us to be

* Hart, V. unpublished paper 1998 p. 9
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accommodated, contained, suppressed and acted upon as ‘objects’.

There has been much description of Aboriginal approaches to balance this
relationship, however, until recent times, little attention has been focused upon how
the perceptions of mainstream Australia are maintained and considered inappropriate.
In creating these perceptions utilitarianism, equality and egalitarianism, have been
key positions taken by white Australia to deter Aboriginal movements of resistance to

assimilation and facilitate mainstream practices of containment.

The shortcomings evident in the administration of Aboriginal affairs have an
historical basis. The influence of Benthamism as the guiding tenor of the penal and
colonial enterprise in Australia is clearly evident. Collins gives a closer examination
of Bentham's philosophy supporting the assertions of other writers to the prominence
of Benthamism in shaping Australia's political thought.** Utilitarianism, legalism and
positivism are all significant aspects of this philosophy. Hancock, provides the classic
description of Australian political culture:

Australian democracy has come to look upon the state as a vast public utility,

whose duty it is to provide the greatest happiness for the greatest number.*®
This utilitarian character is a major influence of Australia's modern political system.
However, the quantitative nature of this political culture negates opportunities for
Aboriginal people as a minority group to define their roles and themselves. This

politics of exclusion indicates how the operational assumptions influencing

* Collins, H. “Political Ideology in Australia: The Distinctiveness of a Benthamite Society”, in
Australia: The Daedalus Symposium (ed) Stephen Graubar, Australia. 1985

% cited in Rowse, T. “Political Culture: A Concept and Its ideologies” in Critical Essays in Australian
Politics, Graeme Duncan Edward Arnold Pty Ltd Melbourne 1978 p. 6
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administrative practices are, in themselves, reductionist. Unfortunately, there is little
recognition of the major contribution these assumptions have had in the failure of
administrative practices to respond positively towards Aboriginal interests, definitions
and values.
The utilitarian psychology in Australia legitimizes the pursuit of interest, while
the dominance of the ideology negates the possibility of a genuine battle of
ideas.*’
This platform of utilitarianism has become unquestioned and embedded within
Australian political thought from which notions of equality and egalitarianism arise.
As fundamental premises they reveal themselves in many forms, but their most blatant
displays occur during debates on Aboriginal land rights under the banner of 'all
australians'. Under this banner, Aboriginal people are mutually included as members
of the wider Australian community, while at the same time socially and politically
excluded as Aboriginal people. It is a clear reflection of the power relationship that
exists between Aboriginal people and government. More precisely, it illustrates the
capacity of the dominant group to define the existence of the 'Other' and subject the
'Other’ to these descriptions.
Power is exercised epistemologically in the dual practices of naming and
evaluating...These practices of naming and knowledge construction deny all
autonomy to those so named and imagined, extending power, control,
authority and domination over them...**
Goldberg’s description enables Aboriginal people to place in context the comments by

Jack Davis concerning whose Aboriginality we, as a collective group, have been

7 Collins, H. “Political Ideology in Australia: The Distinctiveness of a Benthamite Society” in
Australia: The Daedalus Symposium, (ed) Stephen Graubar, Angus & Robertson. Australia 1985 p. 155
*8 Goldberg, D. Racist Culture: Philosophy and the Politics of Meaning, Blackwell, Cambridge USA
1993 p. 150
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articulating. In reference to the production of knowledge, Goldberg acknowledges the
role of philosophical thinking in establishing racialised discourse and the role of
philosophical thinking in both critique and articulation of one’s own discourse. In
Australia, utilitarianism, liberalism and equality are paradigms defined and advanced

by white Australia as the norms within which racialised discourse has been conducted.

Goldberg argues that the articulation of race within these paradigms has been
normalised through modernity. Goldberg refers to modernity as a general period
emerging from the sixteenth century in the historical formation that has come to be
called ‘the West’.* The modern project has emerged in terms of a broad sweep of
social and intellectual conditions such as the commodification and capital
accumulation of market based societies and the political conception of rational self-
interested subjects. Modernity manifests itself in the fixing of the social in terms of
bureaucracy, of the political in terms of the law, and of the economic in terms of the
laws of the market.”® Basic to modernity’s conception is the nation state as Subject
whose social subjects are individuals divorced from the particularities of identity and
culture. It is the rights of these social subjects that dictate the concerns of

liberalism.”’ Individualism and equality are key foundations of its principles.

Yet, neither the paradigms, rights nor self-definition has been authored by Aboriginal
people as subjects. Ultilitarianism would seem to dictate that the rights of the ‘other’
are consistent with the rights of ‘all australians’. The discourse of difference asserted

by the ‘other’ therefore must take the form of asserting Aboriginal rights based on

* Goldberg, D. Racist Culture: Philosophy and the Politics of Meaning, Blackwell, Cambridge USA
1993 p. 3
*ibid
*!ibid
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difference that exceeds base egalitarian levels. What is needed for the ‘other’, is a
fundamental change in discourse in which Aboriginal people constitute themselves as
subjects rather than as objects or things that can be placed in relation to white
Australia. A subject defines itself by its own authority. A group as subject defines
who ‘they’ are and this dialectically sets up the ‘other/s’ in relation to the subject.
This act of self-definition and assertion creates the subject. The subject may aggress
against the ‘other’, may liaise with the ‘other’, tolerate the ‘other’, and acknowledge
the ‘other’ in its own terms, eg. equality, discrimination, or special consideration. At
no time however, does the subject have to accept the ‘other/s’ paradigms and self-
definition. The task remains for the ‘other’ to refuse to position itself in the subject’s
dialectical and discourse of difference and to reposition itself outside this discourse

and to define itself as subject.

Issues surrounding the Royal Commission into Aboriginal Deaths in Custody
illustrate Aboriginal compliance to accept descriptions of Aboriginality and a
reluctance to position themselves outside of such descriptions. The Royal
Commission identified that the issues confronting Aboriginal Australians were inter-
related. Despite identifying these lateral relationships, issues such as unemployment,
health, substance abuse and education are continually espoused as the underlying
issues representing Aboriginal disadvantage. In responding to these social problems,
governments have co-ordinated their responses through vertical structures, reflecting
what they consider to be a ‘whole of government approach’ to address ‘underlying
issues’. This sort of response is indicative of Goldberg’s representation of power.
The underlying issues of non-recognition, disempowerment and assimilation operate

laterally not vertically, nor does responding to the symptoms these influences have
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shaped respond to the structural deficiencies already identified. Yet Aboriginal people
have taken on the government’s identification of not only what the problems are, but

also how best to address them.

Under ferra nullius social policy, government initiatives in the administration of
Aboriginal affairs have merely undergone mechanical adjustments, designed to retain
rather than challenge or advance the recognition of Aboriginal people as Aboriginal
people. Aboriginal people are not recognised by white australia and its institutions as
Aboriginal people; we are not recognised as an Aboriginal race with our own cultural
values. Although previous government policies and programs have been based upon a
partial recognition of 'difference’, it is not considered a 'difference ' of exclusion. As
Dufty argues,
It seems the only right Indigenous peoples in Australia have is the right to do
what they want as long as it satisfies the non-Indigenous ways of doing
things.’ :
For all intent and purposes, governments have created conceptions of morality and in
so doing decided who is capable of moral action and who is subjected to it, who is

capable of moral autonomy and who should be directed.”

The rights of Aboriginal people to self-determination was a major underlying theme

of Australian public policy in Aboriginal affairs prior to the election of the Howard

32 Dufty. M. “Back to assimilation? What’s new!” Land Rights Queensland June-July 1996 p. 19
33 Goldberg, D. Racist Culture: Philosophy and the Politics of Meaning, Blackwell, Cambridge USA
1993 p. 148
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Government. Article three of the Draft Declaration on the Rights of Indigenous
Peoples states,
Indigenous peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic,
social and cultural development.”*
From an Aboriginal perspective the principle of self- determination is fundamentally
based upon rights. However, the rights of Aboriginal people can not be recognised in
government mechanisms that limit Aboriginal activity to a participatory and advisory
role. Aboriginal interpretations of Australia's rhetoric for self-determination, would
argue that governments have failed to translate successfully these rights into domestic
policy. Jull comments that the view of indigenous peoples as more than objects of
White 'good' works or control appears to be a true threshold.”® This threshold will
continue to exist while Australia's political and knowledge production institutions
refuse to recognise the validity of Aboriginal knowledge and Aboriginality.
Admitting the other's subjectivity is at once to give up epistemological and
political control; it is to admit scientific and administrative inefficiency.”
The Howard Coalition Government has moved away from self-determination as a
platform for Aboriginal policy, and is currently pursuing strategies of economic
independence and self-empowerment under a policy of full equality of opportunity.’’
For Aboriginal people this is not uncharted territory. Paul Hasluck Minister for

Territories in the Menzies’ Governments from 1951 until 1966, promoted full equality

> An Interpretation and Explanation of: The Draft Declaration on The Rights of Indigenous Peoples, A
Report for the Australian National Internship Program and the Department of Foreign Affairs and
Trade, June 1995

55 Jull, P. Australian Nationhood and Outback Indigenous Peoples, North Australian Research Unit,
Australian National University. Darwin 1991 p. 21

56 Goldberg, D. Racist Culture: Philosophy and the Politics of Meaning, Blackwell, Cambridge USA
1993 p. 152

37 Stramandinoli, G. “Herron’s Plan: self-empowerment” in ATSIC News Summer 1997 p.7
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of opportunity under assimilationist policies in the 1960s. In 1926, a report from the
New South Wales Aboriginal Welfare Board made its intentions clear as to the
placement of Aboriginal children with white families by stating;
...the superior standard of life would pave the way for the absorption of these
people into the general population.®®
We, as a people and participants, have experienced the application of the current
Federal Government policies towards Aboriginal people. The question we need to be

asking is how does the context of current policies differ from those of the past?

Goldberg’s critique provides an alternative analysis towards understanding not only
how the Australian experience has evolved, but also how it is maintained. It describes
and identifies the processes of non-recognition or ‘irrelevant categories’ of past liberal
moral theorists from which Australian egalitarianism has emerged. More importantly,
in association with our own experiences, it provides another tool to critique whether
or not the ‘difference’ Aboriginal people have been articulating is indeed an

‘Aboriginality’ inherited from the white man’s past.

If Australia is to be progressive in establishing new institutions that focus upon
actively supporting the principles of self-determination as understood by Aboriginal
people, there must be clear definition and understanding of the terms of reference.
Without this commitment, governments will continue to tinker at the periphery with
technical-administrative measures that only serve to promote Aboriginal dependency
to bureaucratic mechanisms, rather than create effective new institutions operating

from the basis of Aboriginal autonomy. As a consequence of systemic influences

58 Read, P. “The Stolen Generations: The Removal of Aboriginal Children in N.S.W. 1883-1969”,
Occasional paper No.1 1982 p. 2
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identified by the Royal Commission into Aboriginal Deaths in Custody, the
instruments for recognition and self-definition cannot be singular or local in their

response.

Fundamental to creating that change is the recognition of Aboriginal people as a
people, as a race, as a culture. The description illustrated by Mathews in chapter One
demonstrates the inability of the existing system to relate to ideas or a currency other
than its own. In the political discussion between government and Aboriginal people,
the exchange between black and white is grounded in an all white currency — that of
assimilation - because this is the only currency they understand. As the dominant
cultural group, they are empowered to state what the medium of exchange will be;
what ‘currency’ the process is going to use. When Aboriginal people enter these
processes, they encounter the reality that only one currency can be dealt in, and it is
not Aboriginal. This alienates Aboriginal people from [our] own valuables, [our] own
non-negotiables and seduces Aboriginal people to give these up in exchange for the
opportunity to spend the white currency.” Under current administrative practices,
Aboriginal people make themselves available to processes that can only imagine the
Aboriginal reality. I say imagined, because no recognition of Aboriginal people can
exist outside the white frames of reference that direct mainstream legal, political and

social institutions seeking Aboriginal involvement.

* Lynda Brownsey August 1999, private correspondence in possession of the author.
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CHAPTER 4 ABORIGINAL DEeATHS IN CUsTODY

The Australian Government has made a substantial investment to address the over-
representation of Aboriginal people in the criminal justice system. Following the
Royal Commission into Aboriginal Deaths in Custody and consideration by
Commonwealth and State Governments towards implementing the Commission’s
339 recommendations, little evidence seems to have been made in reducing
Aboriginal incarceration rates and Aboriginal deaths in custody. The Commission’s
report identified that the causes for Aboriginal over-representation were systemic. It
also identified two levels at which to address these systemic influences; a local
response through the criminal justice system or alternatively, to tackle the
fundamental issues - the relationship between indigenous people and government -

created by an historical process of Aboriginal disempowerment.

Despite an injection of funds in excess of $500 million, Aboriginal incarceration rates
have risen nationally. The attention of Commonwealth and State Government
programs designed to divert Aboriginal and Torres Strait Islanders from the criminal
justice system, have in fact seen incarceration rates rise. Statistics kept by the
Australian Institute of Criminology, show that the numbers of indigenous prisoners
has risen from 2166 in 1991 to 3750 in 1998.°" Given that the fundamental objective
of the recommendations of the Royal Commission into Aboriginal Deaths in Custody
was to reduce incarceration rates, the assessment of current practices could only be

reviewed as failing.

% Australian Institute of Criminology, http:/www.aic.gov.au/research/corrections/stats/ti 137-
ext/index.html
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Popular explanations for these failings have confined themselves to questions about
the commitment of government to not just implement the recommendations, but to
implement them effectively. But are the recommendations themselves an appropriate

response to the issues they were designed to redress?

The argument presented here is that the recommendations suggested by the
Commission predominantly pursue a local response. That is, a response which is
heavily activated within the criminal justice system. In this context, the
recommendations can only service a need to sensitise points within this system which
were seen to impact negatively on Aboriginal people. The starting position is
therefore located within the criminal justice system, which realigns the way we

differentiate between causes and symptoms.

Within public administration this is more commonly referred to as goal displacement.
The fundamental objective of the Royal Commission’s recommendations was to
reduce incarceration rates; yet, government responses have directed their efforts
towards stopping deaths in custody. The confusion is such that the establishment of
new administrative mechanisms designed to incorporate Aboriginal participation are
themselves contained within false parameters. In essence, the practical reality and
application of this localised response is to apply band-aid treatment to internal
administrative procedures in ignorance of the systemic nature of the cause. Asa
response, the recommendations limit the capacity of governments to address the

fundamental issues as identified by the Commission’s report.
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Background

The high incidence of Aboriginal deaths in police custody became an international
embarrassment for the Australian government during the 1980s. To find out why
these deaths were occurring, the federal government established a Royal Commission
in October 1987. Commissioner Johnston explained that the task given to the
Commission was to inquire into the deaths found to fall within jurisdiction and to
enquire into any subsequent action taken in respect of each of those deaths including
the conduct of coronial, police and other inquires and any other things that were not
done but ought to have been done.®’ This Letters Patent was later amended after
Commissioner Muirhead successfully argued that the task should not be limited to
understanding how the deaths occurred, but to know why they died, that is, that for
the purpose of reporting on any underlying issues associated with those deaths.®> The
Royal Commission proceeded to investigate the deaths of ninety-nine Aboriginal
people that occurred in the custody of police or juvenile detention institutions
between 1st January 1980 and 31st May 1989. At a substantial cost, the findings of

this Commission were released in May 1991.

Central to the outcome of this investigation, was the identification and explanation of
underlying issues. As stated earlier, these influences are represented by
assimilationist practices, disempowerment and the non-recognition of Aboriginal
people as Aboriginal people. This aspect is critical because it sets the framework
underpinning the intentions of the recommendations. An integral component of this

framework was the recognition that historical and systemic influences have shaped

61 Royal Commission into Aboriginal Deaths in Custody-National Report-Overview and

Recommendations, Australian Government Publishing Service, Canberra 1991 p.2
2 ..
ibid
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and determined contemporary issues that bring Aboriginal people into contact with

the criminal justice system. These influences were sustained in mainstream political,

legal and social institutions. From this background, the Report’s conclusions can be

summarised into three key findings. That;

a) the causes for Aboriginal over-representation in the criminal justice system are
both systemic and historical

b) the empowerment of Aboriginal people is a basic requirement towards eliminating
Aboriginal ‘disadvantage’ and non-Aboriginal domination

c) changes to the criminal justice system alone will not have a significant impact on
reducing incarceration rates

The Recommendations

Since the Royal Commission handed down its findings and recommendations, there

has been much bureaucratic activity but nothing in the way of positive results

regarding lower incarceration rates. Current attempts to explain away these failings

have commonly focused upon the lack of commitment by governments to implement

the recommendations, or identifying shortcomings in the administrative processes by

which recommendations themselves are implemented. The general findings of

Cunneen and McDonald acknowledge the failure of governments to adequately

implement recommendations, thus, contributing to unnecessary incarceration.”> The

findings of Dodson’s Report identified the failure of State governments to implement

recommendations of the Royal Commission into Aboriginal Deaths in Custody.64

At this level, examination of government responses is isolated to a problem of

8 Cunneen, C. & McDonald, D. Keeping Aboriginal and Torres Strait Islander People Out of Custody.
Office of Public Affairs, ATSIC, Canberra. 1997.

54 Indigenous Deaths in Custody 1989 — 1996, Office of the Aboriginal and Torres Strait Islander
Social Justice Commissioner. October 1996
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implementation. From this position it can be argued that incarceration rates are
increasing because recommendations are not being implemented, or not being

implemented effectively. However, can this argument be sustained?

Dodson’s Report identifies 118 recommendations from the Royal Commission’s final
Report breached by State and Territory governments. Of these 84 or 71% can only be
effective with a pre-condition of incarceration. That is, to be implemented the
recommendation requires the physical presence of an inmate. A further breakdown
reveals that 26 or 22% require a death in custody before the recommendation can be
effectively implemented. Of the remaining 34 recommendations, 24 become effective
within the criminal justice system. These recommendations largely suggest
alternative methods of operations within the criminal justice system. In total, the
combinations of recommendations that require a pre-condition of incarceration and
those that operate within the criminal justice system represent 108 (91%) of the 118

recommendations identified by Dodson’s Report.

In Chapter 26 Vol. 4 of the Royal Commission into Aboriginal Deaths in Custody, it
is emphasised that,
...changes to the operation of the criminal justice system alone will not have a
significant impact on the number of Aboriginal persons entering into custody
or the number of those who die in custody...”®
Despite this emphasis, the recommendations examined in Dodson’s report reveals a
heavy concentration within the criminal justice system. Only a vivid imagination

could conclude and argue that ‘lack of commitment’ to implement the

65 Royal Commission into Aboriginal Deaths in Custody, 1991. Vol. 4 Ch.26 p. 1
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recommendations can be blamed for increasing rates of incarceration when

incarceration is a predominate feature for their effective implementation.

Underlying these explanations is a belief that the recommendations are appropriate.
In light of the evidence we need to reconsider our perceptions of why so little has
been achieved. Is the problem one of implementation? Or, Is the problem directly

related to what is being implemented?

To measure the capacity of the recommendations to respond to the key findings raised

earlier, it needs to be identified where the recommendations themselves become

activated. To maintain consistency with these key findings, recommendations are

grouped into sections that identify,

a) recommendations activated within the criminal justice system

b) recommendations activated by government outside the criminal justice system

¢) recommendations involving Aboriginal participation with government outside the
criminal justice system

d) recommendations activated by Aboriginal people outside the criminal justice
system.

The placement of recommendations within these categories identifies that of the 339

recommendations,

a) 192 or 56.5% are activated within the criminal justice system

b) 76 or 22.5% are activated by government outside the criminal justice system

c) 69 or 20.5% involve Aboriginal participation with government outside the
criminal justice system

d) 2 or.5% activated by Aboriginal people outside the criminal justice system.

In this analysis 56.5% of the recommendations are activated within the criminal

justice system. It then falls upon the remaining 43.5% to empower Aboriginal people

and address the systemic and historical influences which bring Aboriginal people into
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contact with the criminal justice system.

This analysis reveals that 22.5% of the total recommendations activated outside of the
criminal justice system remain the prerogative of Commonwealth or State/Territory
Governments. These recommendations do not require the input of Aboriginal people
to initiate the implementation process. If the recommendations maintain that
implementation is the sole prerogative of governments, it is difficult to imagine that
somehow Aboriginal people are breaking down assimilationist practices, or
empowering themselves within these processes. More importantly, where is the
recognition of Aboriginal people as Aboriginal people if the power to initiate does not

reside with them?

20.5% of recommendations activated outside of the criminal justice system seek
Aboriginal involvement within mainstream decision-making structures. Participation
in decision-making bodies is often seen as an empowering process, however, as
discussed in the previous chapters, participation in mainstream institutions, under
existing arrangements, excludes the representation of Aboriginal people as Aboriginal
people. Nor do these arrangements reflect the context in which empowerment was
described by Johnston who stated,
The thrust of this report is that the elimination of disadvantage requires an end
of domination and an empowerment of Aboriginal people; that control of their
lives of their communities must be returned to Aboriginal hands.®
In relation to empowerment, it is noticeable that what was considered to be the thrust

of the report has produced 2 out of 339 recommendations that are activated by

66 Royal Commission into Aboriginal Deaths in Custody-National Report-Overview and

Recommendations, Australian Government Publishing Service, Canberra 1991 p. 15
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Aboriginal people themselves, that is, independent of government and separate from

the criminal justice system.

The context for application

This analysis clearly highlights inconsistencies between the key findings of the Royal
Commission and the recommendations. Somewhere between penning the ‘thrust of
the report’ and the drafting of recommendations, insights went missing. But it is not
just where the recommendations direct the work of Aboriginal and non-Aboriginal
people that betrays the Commission’s intention. It is also reflected in the organising of
participatory arrangements between Aboriginal people and government. That is, how
Aboriginal interests are framed for interaction with Government. The establishment of
the Queensland Aboriginal Justice Advisory Committee will be used as a model to

illustrate the issues asserted in this and previous chapters.

Recommendation 2 of the Royal Commission states;

That subject to the adoption by governments of this recommendation and the
concurrence of Aboriginal communities and appropriate organisations, there be
established in each State and Territory an independent Aboriginal Justice
Advisory Committee to provide each government with advice on Aboriginal
perceptions of criminal justice matters, and on the implementation of the
recommendations of this report.

The Aboriginal Justice Advisory Committee in each State should be drawn
from, and represent, a network of similar local or regionally based
communities which can provide the State Advisory Committee with
information of the views of Aboriginal people. It is most important that the
views of people living outside the urban centres be incorporated.®”’

The Queensland Minister for Justice and Attorney General officially appointed the

67 Royal Commission into Aboriginal Deaths in Custody-National Report-Overview and

Recommendations, Australian Government Publishing Service, Canberra 1991 p. 32
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Queensland Aboriginal Justice Advisory Committee on May 31 1993. The five

members of the committee are appointed for two-year terms, and operate under the

following terms of reference:

provide government with informed advice on Aboriginal and Torres Strait Islander
views on criminal justice matters and on the implementation of the Royal
Commission recommendations concerning the criminal justice system;

propose changes to policies which affect the operation of the criminal justice
system;

develop programs for crime prevention and social control which enhance
Aboriginal and Torres Strait Islander self-management and autonomy;

develop and encourage programs which increase the recruitment of Aboriginal and
Torres Strait Islander people to the staff of criminal justice agencies; and

arrange for the dissemination on policies and programs between different agencies
and between parallel bodies in different states

It could be argued that the Queensland AJAC successfully met the requirements of the

above terms of reference. The committee consulted with Aboriginal communities

throughout the state so that they could be informed of criminal justice matters as they

impact at the regional or local level.

The Committee also undertook a number of major projects including;

Justices of the Peace Training Program

Coroner's Act 1958 Review and Post-Death Investigations Submission
Cross-Cultural Training for the Judiciary

Customary Law Discussion paper

investigated the administration of Juvenile Justice

Criminal Justice and Aboriginal and Torres Strait Islander Women ®

While these developments symbolise a greater awareness and response to the needs of

68 Report of the Aboriginal Justice Advisory Committee, 1995 p. 6
69 -
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Aboriginal people as they interface with the criminal justice system, they do not

support the key findings or the thrust of the Royal Commission’s Report.

The language within the terms of reference upon which the Queensland AJAC
operated, implies that Aboriginal people take a passive position to the
implementation of the Commission’s recommendations, while the government plays
the pro-active role in determining how these recommendations will be implemented.
Aboriginal people in this capacity provide, propose, develop and arrange. These are
not words that promote empowerment as referred to by Johnston. The practical
reality is government defines the policy goals, defines the context in which the goals
are to be pursued and the roles and responsibilities of Aboriginal people in pursuing

those goals in the prescribed context.

The issue of empowerment represents a critical component where clear
inconsistencies can be established between recommendations and key findings of the
Royal Commission. The arguments presented here have illustrated that the location of
where recommendations are activated and the proposed framework of Aboriginal
representation fails the Commission’s own test regarding the description of what
empowerment should look like. But this is not the only inconsistency. As
commented in chapter one, the Royal Commission into Aboriginal Deaths in Custody
provided an historical and structural examination of Australia’s administration in
Aboriginal affairs. The Commission found that these historical and systemic
influences were significant factors in shaping contemporary Aboriginal circumstance.
However, the recommendations do not respond to these structural deficiencies.

Rather, the emphasis as directed by the recommendations respond to the symptoms
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these deficiencies produce. That is, issues such as health, education, land, substance
abuse, economic development and housing, provide the primary thrust of the

recommendations instead of confronting the influences that shaped such

circumstances.
Non-recognition: eg. terra nullius
Disempowerment
Assimilation \
cultural
employment heritage

substance

abuse

0.

This is of course another critical inconsistency between the recommendations and the
key findings of the report. Rather than redress these structural deficiencies there is an
attempt to further incorporate Aboriginal people into the very systems influential in
creating the circumstances in the first instance. This is in contrast to the
Commission’s own findings as commented in chapter one where values direct the
structure and function of political, legal and social institutions. This of course leads to
the question; can you reform assimilationist structures from within? The only answer
to this is no. Clearly evident is the inability of the Commissioners to escape their own
cultural assumptions. As discussed in chapter two, the discourse of authenticity that

Aboriginal people are encouraged into is a true threshold. The fact that one of the
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Commissioners was Aboriginal does not nullify this conclusion, but reinforces the
arguments suggested in chapter three of how we ourselves are prepared to offload our
own valuables in order to participate within mainstream institutions. This is indicated
by the activities Aboriginal people enter into in response to their own over-

representation.

Whereas the Report emphasised the need to empower Aboriginal people, current
strategies and programs focus on ‘Aboriginal problem behaviour’. To deal with the
issue of ‘Aboriginal problem behaviour’, governments are pursing a policy of
‘indigenisation’. Indigenisation is the recruitment of indigenous people to staff the
components of the criminal justice system, which directly interface with indigenous
people.” Tt is a policy which focuses the attention on accommodating and adjusting
Aboriginal people, ‘as the problem’, in the system. At the point of interface, all this
policy does is change the colour scheme of service delivery. McRae comments;
...as many overseas and Australian researchers have recognised, analysis of
this kind indulges in blaming the victim, an approach which, by focussing on
the supposed inadequacies of the victim, deflects attention away from the
inadequacies of the system where the problems really lie.”"
Havemann cites William Ryan’s critique of the "Blaming the victim ideology which
states the problem-definition that underpins it
...attributes defect and inadequacy to the malignant nature of poverty,
injustice, slum life, and racial difficulties. The stigma that marks the victim
and accounts for his victimization as an acquired stigma, a stigma of social,
rather than genetic in origin. But the stigma, the defect, the fatal differences -
though derived in the past from environmental forces - is still located within

the victim...It is a brilliant ideology for justifying a perverse form of social
action designed to change, not society, as one might expect, but rather

70 Havemann, P. Law and Order for Canada’s Indigenous People, Prairie Justice Research, Regina 1984
p. 131
! McRae, H. Aboriginal Legal Issues, The Law Book Company Ltd, 1991 p.245
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society's victim.”?
Government proposals, as part of the implementation of the Deaths in Custody
recommendations, are largely founded upon this ideology. For example, programs
which offer Justice of the Peace training within Aboriginal communities, the
establishment of Aboriginal Police Liaison Officers, court room interpreters, oral
rather than written pre-sentencing reports and the Aboriginal Witness project, attribute
the problem of Aboriginal over-representation to Aboriginal ‘problem-behaviour’.
Subsequently, government programs largely focus on changing Aboriginal ‘problem
behaviour’ on those before the courts. These are technical changes within an existing
system. This approach aims at fine-tuning current programs by accommodating or

adjusting Aboriginal people to their own over-representation in the system.

The Australian Law Reform Commission commented on the inadequacies of

indigenisation as a solution;

The appointment of Aborigines as justices of the peace and magistrates is
unlikely to go very far towards reducing the number of Aborigines coming
into contact with the criminal justice system, nor does it go any way towards
the recognition of Aboriginal customary laws. Taken alone it seems an
insufficient response to the present situation...the history of indigenisation as a
policy in other countries with ethnic minorities is not encouraging.”

The Royal Commission itself put forward the view that,

The problem with the indigenisation of government services including the
criminal justice system, is that indigenous peoples continue to be subordinate
and peripheral to policy-making and decision-making processes. Indigenous
staff also often suffer from painful conflicts of interests-being accountable to
their people in a personal sense, but usually powerless within the structures of
their profession.”

2 Havemann, P. Law and Order for Canada’s Indigenous People, Prairie Justice Research, Regina 1984
p. 6

3 Australian Law Reform Commission, 1986. The Recognition of Aboriginal Customary Laws Report
No.31 Vol. 2 para 837

7 Royal Commission into Aboriginal Deaths in Custody, 1991. Vol. 3 Ch.22 p.82
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A policy of indigenisation seeks answers to the wrong questions. The questions and
ongoing strategies Australian governments need to consider are not those that seek to
assimilate Aboriginal people, but rather, those that seek to empower Aboriginal
mechanisms of mediation. The Canadian experiences have revealed that under a
policy of indigenisation, symptoms have become confused with causes in the
explanations for Aboriginal over-involvement.”” Australia has been reluctant to learn

from Canadian experiences to ensure that those same mistakes are not repeated.

The Royal Commission commented that, with loss of independence goes a loss of self
esteem.’® Yet, efforts to revive this ‘self esteem’ do not reflect independence as being
independent, but as a component within the wider jurisdiction of a higher authority.
As an incorporatist model the method is assimilationist and is again inconsistent with
the Royal Commission’s own finding that,

...the assimilationist policy assumed that their culture and way of life is

without value and that we confer a favour on them by assimilating them into

our ways.. .77

Such expressions are indicative of many that consider themselves sympathetic to
Aboriginal issues but when articulating these sympathies, ‘the words don’t fit the

mouth’.

The last five years have seen governments adopt a managerialist approach towards

implementing the recommendations of the Royal Commission into Aboriginal Deaths

SHavemann, P. Law and Order for Canada’s Indigenous People, Prairie Justice Research, Regina 1984
p. 128

76 Royal Commission into Aboriginal Deaths in Custody, 1991. Vol. 1 Ch. 1 p.9
77
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in Custody. This approach has failed to address the systemic causes of Aboriginal
over-representation in the criminal justice system. Rather, the response by
governments has been to localise the nature of the ‘problem’, offering technical
modifications to existing administrative practices. Instrumental to this managerialist
approach was the development of a participatory model of consultation that imposes a
context of false consensus upon participatory fora. These models are consistent with
practices of institutional assimilation where Aboriginal people are merged into the
applications and practices of mainstream administrative institutions. As mediators and
clones of this new model they then impose the rhetorical assumptions and definitions
upon Aboriginal people and communities. This is internal assimilation, where the
definitions and characteristics of the ‘other’ are being imposed by Aboriginal people
themselves. For example, the Justices of the Peace training program received support
from members of the judiciary and Queensland's AJAC committee despite the fact that
the program implies that Aboriginal people are at fault for their own over-

representation.

The fundamental objective of the Royal Commission's report was to set the policy and
social goals for reducing the incarceration rates of Aboriginal people. Under a
managerialist approach and as directed by these recommendations, governments have
largely focused on stopping deaths in custody to achieve quantifiable output based
objectives that would localise the response, preserve a symbolic image and contain and
restructure political conflict. This is again inconsistent with the key findings of the
Royal Commission which stated,

the over-representation of Aboriginal people in custody (and the deaths of
some of them) are part of the ongoing conflict between ‘colonizer’ and
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‘colonized’.”

This view was also intimated by Mathews in chapter one. It would appear then that
the basic flaw of the Commission's recommendations is their failure to promote and
redress the fundamental issues of disempowerment, systemic and historical influences
that they themselves identified as creating the circumstances that bring Aboriginal

people into contact with the criminal justice system.

78 Royal Commission into Aboriginal Deaths in Custody, 1991. Vol. 2 Ch. 10 p.4
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CHAPTER 5: SELF-DETERMINATION

In April 1999, an article by Rosemary Neill was critical of the lack of moral courage
by both sides of Australian politics to debate the repetitive failure of government
policies in Aboriginal affairs.” In describing the current the state of play, Neill brings
together common arguments of both the Left and Right used to explain away this
deficiency. The opinions provided focussed upon the concept of self-determination.
Not surprisingly, Neill puts forward the suggestion that such a debate should respond
to the question of why self-determination is falling spectacularly short of its
objectives, tens of billions of dollars and 27 years after its adoption by the Whitlam

80
government.

It is not possible within this paper to fully explore Neill’s question; however, it is
possible to put forward some general comments such a debate might include. This
chapter briefly comments on the interpretation of self-determination in international
law in relation to nation states. Australian government policies and practices pursued
under the rhetoric of self-determination are then examined against this international
interpretation with an emphasis on administrative arrangements between Aboriginal
people and government. Both international interpretations and Australia’s domestic
application of self-determination are then examined against Aboriginal meanings of
what self-determination requires. The outcome of this analysis indicates that self-
determination for Aboriginal people may in fact be a vehicle of promise on the road to

nowhere.

™ Neill, R. “The debate we don’t dare have”, The Weekend Australian April 24-25 pp. 22-23
80 ;7 -
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The international interpretation
The rights of people to self-determination is firmly located in the International
Covenant on Civil and Political Rights (ICCPR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR).*' Article 1 of both covenants state:
All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social
and cultural development.®
However, this description of self-determination is insufficient in providing a succinct
definition. The statement itself can only have real meaning in the evaluation of the
contexts in which these words are portrayed. That is, to examine the rhetoric of self-
determination against behaviour. The Human Rights Committee (HRC) established to
supervise implementation of the ICCPR, has held the view that the right of self-
determination has significance for the internal constitutional and political order of
States.*> A former member of the Committee, Roslyn Higgins, has summarised this
practice:
What then is this right of self-determination that the peoples of an independent
country are entitled to? It is the right to determine their own political and
economic and social destiny...[T]he idea of self-determination as the right to
determine one’s own destiny, and not to have it imposed from above, goes
right back to the beginning of the Committee’s work.**
A report of Colombia which commented on how all the peoples of its country had the

opportunity to participate in the political and social structures, to change the

8! Indigenous Legal Issues, Heather McRae, Garth Nettheim, Laura Beacroft. LBC Information
Services, Second Edition. Sydney 1997 p. 474

82 Pritchard, S. Indigenous Peoples, the United Nations and Human Rights, Federation Press Australia
1998 p.186

8 Pritchard, S. Indigenous Peoples, the United Nations and Human Rights, Federation Press Australia
1998 p.187

8 ibid
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government through elections, to contribute to the formulation of policy, and to
determine events was evidenced to illustrate an enactment of this description.* In its
comments on the report, the HRC expressed satisfaction that the approach of the State
party to the right of peoples to self-determination ‘has been in line with the
development of participatory democracy and that Colombia is making real efforts to

achieve full equality for minority groups’.*®

This understanding of self-determination poses some serious considerations for
Aboriginal people. Firstly, self-determination is underpinned by notions of equality;
secondly, its application operates within the existing instruments of nation states; and
thirdly, self-determination is encapsulated in democratic principles and practices.
Both the ICCPR and ICESCR contain strong non-discrimination provisions that
account for the equality issues.®” As far as protecting the interests of nation states,
Reynolds argues that the 1970 Declaration on Principles of Internal Law Concerning
Friendly Relations and Co-operation Among States ensures that the needs of states
took precedence.”® Within this declaration it also contains,
Nothing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part
the territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and
self-determination of peoples as described above and thus possessed of a
government representing the whole possible belonging to the territory without

distinction as to race, creed or colour.

Every State shall refrain from any action aimed at the partial or total disruption
of the national unity and territorial integrity of any other State or country...

8 Pritchard, S. Indigenous Peoples, the United Nations and Human Rights, Federation Press Australia
1998 p.188
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The territorial integrity and political independence of the State are inviolable.*

James Anaya observed that self-determination should be understood,

...as a right of cultural groupings to the political, institutions necessary to
allow them to exist and develop according to their distinctive characteristics.
The institutions and degree of autonomy, necessarily, will vary as the
circumstances of each case vary. And in determining the required conditions
for a claimant group, decisionmakers must weigh in the human rights of
others. While not precluded independent statehood will be justified only in
rare instances. Such a formulation of self-determination, I believe, will
advance global peace and stability consistent with international law’s
normative trends.”

Anaya’s comments clearly allow for the possibility of independent statehood,
however, the vagaries of how ‘cultural groupings’ access political institutions are
sufficient to perpetuate existing practices of institutional assimilation. From these
descriptions it is clear that self-determination was not designed for the great variety of
peoples who found themselves within the borders of new states or for indigenous
minorities in New World settler societies.”’ On this basis, Aboriginal people need to
consider the appropriateness of self-determination as a political vehicle, if it can only
be pursued in a context that protects the rights and interests of nation states. As Boldt
argues,
Colonized aboriginal peoples such as Indians in Canada were bypassed by the
‘wave’ of third-world liberation from colonialism following the Second World
War. Now, there is a new wave of liberation building worldwide. This time
the energy is coming from ethnically defined ‘peoples’ who, not unlike

Indians in Canada, are trapped against their will within the borders of larger
nation-states.””

The Draft Declaration on the Rights of Indigenous Peoples is still being debated in the

89 1
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Commission for Human Rights (CHR), which comprises representatives of 53

governments.” The Australian Government has taken the following position on the

Draft Declaration on the Rights of Indigenous Peoples;
Ministers have recently considered the Australian Government’s approach to
the negotiations on the Draft Declaration on the Rights of Indigenous Peoples.
They confirmed Australia’s continued participation in the Working Group on
the Draft Declaration in order to promote the development of an instrument
which is broadly consistent with national interest and with domestic policy and
legislation.”

It is likely that the CHR will be less sympathetic to indigenous peoples aspirations as

framed in the Draft Declaration.” Whatever the outcomes of these debates it is

important to consider them in the context stipulated by the Principles of Internal Law

Concerning Friendly Relations and Co-operation Among States. These principles will

guard the perimeter of any advantages gained by Aboriginal peoples.

Australia’s domestic interpretation and application

How then has Australia’s domestic policy translated the international interpretation of
self-determination? One of the most common criticisms of self-determination as
practiced in Austra